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EDITORIAL NOTES. 


The contention which has been recently made by a number of 
public speakers that the true solution of the difference of opinion as 
to whether a President of the United States should be eligible to hold 
a third term or not is to be found in an amendment to the Constitution 
providing for a term of six years, is what we have always contended 
to be correct. We do not agree, however, to the proposition that this 
should necessarily exclude from another term the holder of the Presi- 
dential office after a succeeding term of six years has intervened. In 
other words, while it is highly desirable that too long a term should 

_ not be given to one man, it does not follow that, after he has been out 
’ of office for six years, he is not to be as eligible for renomination and 
' election as any other private citizen. What the voters of this country 
' desire first of all is, that the business of the country shall not be made 
- the subject of excitement and tumult every four years, and that no one 
_ man shall hold the office continuously beyond a proper limit of time. 
' So far, therefore, as the “third term” argument has gone against ex- 
' President Roosevelt, we feel no sympathy with it, simply because, 
' whether it be a third term or a tenth term, if it should happen that 
| we have now or ever shall have in the United States a man peculiarly 
' adapted to hold the Chief Executive office, we see no reason why it 
' might not be given to him, after an interim between the holdings. 
' In saying this we have no immediate reference to the contest between 
| President Taft and his chief opponent. We are simply referring to 
' aprinciple. If the people are to be free to choose who shall be their 
' chief magistrate, Governor, Mayor, or even County Sheriff, they 
+ ought to be wholly free in the selection, but always with the quali- 
fication that there must be an interregnum of at least one term or 
_ two terms if the entire period covered is not too long. In the case 
_ of a President of the United States, or of a Governor, the patronage 
_ of whose office is great, it is not only a temptation for the incumbent 
» to use that patronage for a succeeding term, but the thought of the ad- 
' Vantage to him in reference to another term is likely to be present, 
_ consciously or unconsciously, in the performance or non-performance 
| oi many au executive act. How this or that policy may strike the 
» voters of a locality, or even of the country at large, may not in- 
“frequently influence an act when the whole question should be 
what is right for the best interests of the whole nation. Two terms 
or three terms in succession are not wise. We of New Jersey limit 

) the gubernatorial officeholder to one term of three years, and the limi- 
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tation of the President should be to one term of six years. After 
2 lapse of three years our Governor could be renominated and re- 
elected, and after a lapse of six years a President should be eligible 
for renomination and re-election. The sooner the Constitution is 
amended teward the end suggested the better it will be for the 


country. 





Whatever is to be said for and against the recall of Judges by 
popular vote—and of course we are not among those who would 
sustain that proposition, if it were to be made soberly ; and we know 
of no one in the Eastern states who has seriously proposed it—it is 
certain that the present method of getting rid of bad Judges by im- 
peachment is archaic and unworkable. In theory, impeachment pro- 
ceedings are all right, but in practice they do not rid the public of 
‘ad Judges. If what is now appearing in some of the newspapers 
concerning some of the Judges in New York City is true, it is perfectly 
clear that in some way or other they ought to be promptly “re- 
called.” If a quarter of what appeared in “Everybody’s 
Magazine” for March last concerning certain Judges put in office, 
and sustained there by great corporate interests, in Missouri, Pennsyl- 
vania, etc., is true, there ought to be a “recall” of those Judges with 
as little delay as possible. But they will not go under any im- 
peachment procedure unless in the most rare instances. Naturally, 
therefore, the public is concerned in some other method of reaching the 
matter, and what that method should be so as to be fair, open and 
speedy remains to be determined by the good sense of wise states- 
men. The Bar Associations of the several states, but particularly 
the American Bar Association, ought to devise some proper plan 
by which Judges may be assured office so long as they are both 
capable and independent, and on the other hand the public should 
be assured that in some just manner unworthy Judges will be re- 
tnoved after proper investigation and by a proper tribunal. That 
‘hey do these things better in Germany than here is testified to in 
an address before the Washington State Bar Association, a portion 


of which is presented on another page. 





The American Bar Association can scarcely be held responsible 
before it has had an opportunity to pass upon the matter for. the 
unfortunate tactlessness of the Executive Committee in revoking the 
membership of the Assistant Attorney-General of the United States 
in the American Bar Asscciation because he proved to be a colored 
man. No doubt it is true that when the Hon. W. H. Lewis was 
elected to membership in the National organization, in August, 1911, 
the Executive Committee had not possessed themselves with the 
knowledge that he was not a white person. But it does not follow 
that none of the members of the National Association knew of the 
fact, nor does it follow that by reason of his color he was, is, or 
ought to be ineligible to membership. There is nothing in the Con- 
stitution of the American Bar Association prescribing the color of a 
man’s skin as a pre-requisite to membership. On the contrary the 
provision as to membership is: “Any person shall be eligible to mem- 
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bership in this Association who shall be, and shall, for five years 
next preceding, have been a member in good standing of the Bar 
of any state, and who shall also be nominated as hereinafter provided.” 
And the object of the Association is distinctly stated to be “to ad- 
vance the science of jurisprudence, promote the administration of 
justice and uniformity of legislation throughout the Union, uphold the 
honor of the profession of the law, and encourage cordial intercourse 
among the members of the American Bar.” Hence the American Bar 
Association is not a social club, but an organization for promoting 
the interests of the lawyers of the country, and of the country itself, 
through the recommendation of measures for the advancement of 
justice. In case of complaint to the Executive Committee concern- 
ing Mr. Lewis, that Committee should have wholly ignored it by the 
simple statement that, being elected to membership by the American 
Bar Association, that Association alone was competent to entertain 
charges or proposals of expulsion. If the time has come when any 
Bar Association, whose design is the general good of those who have 
embarked in the profession of the law, sets up a standard against the 
admission of persons of a particular color, creed, or even sex, then 
the mere statement of the fact will be the funeral knell of that As- 
sxciation. As to the personal worthiness or unworthiness of Mr. 
lewis to become a member of a National Bar Organization we have 
no personai knowledge, but it is certainly to be assumed that he never 
could have obtained the position of assistant to the United States 
Attorney-General without being well-equipped for the duties of his 
office, and may it not be true that there are several hundred members 
cf the Bar Organization who are white and yet possess neither his 
talents nor assiduity. We doubt not that he is a most capable and 
worthy man. Neither do we doubt that the American Bar Associa- 
tion cannot afford to let it be known that they draw the color line 
rather than the line of meritorious standing in making up their roll 
of members. 

The following from “Law Notes’ seems to us to contain the 
essence of good, practical common-sense: “The American Bar As- 
sociation advocates the adoption of a constitutional or statutory 
provision that no judgment shall be reversed for errors in pleading, 
procedure, instructions, or rulings on evidence unless it shall appear 
from the entire case that the error has injuriously affected the sub- 
stantial rights of the parties. A similar constitutional provision was 
adopted in California last fall. So far as it goes the provision is one 
of merit. But why not advance one step farther and give to the 
appellate court, in civil cases, the right, where error has been com- 
mitted, to render such judgment as should have been rendered in the 
trial court? For instance, if the verdict in a libel case is for one dollar, 
and the court determines on appeal that the plaintiff was entitled to 
substantial damages, let the court fix the amount of damages and 
render final judgment. Quite radical? Yes, but the same court 
might be called upon to pass upon the question whether a verdict 
for $10,000 was excessive in the same case on a second appeal, and 
no one would dispute the right to reduce the verdict to say $6,000. 
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Then agait. if the trial court directs a verdict erroneously, in the 
view of the appellate court, let the appellate court judge -the facts 
and render such judgment as the evidence calls for. This would re- 
sult in the technical violation of the jury trial clause in most of the 
state constitutions, as they now stand, but a constitutional amend- 
ment would obviate that difficulty. The Supreme court of Louisiana 
exercises a somewhat similar power, although not quite so extensive 
perhaps, and an examination of the late Louisiana reports will show 
that the Supreme court disposes of a large number of cases by render- 
ing a final judgment which, to an impartial observer, seems a much 
more equitable disposition of a case than to send a litigant who 
is in the right back for successive trials and appeals.” 





That was a most reasonable holding of the Supreme court of this 
state in the case of Worth v. Town of Westfield, in reference to the 
cutting down of shade trees by a municipality in order to alter the 
grade of a street. The town disclaimed responsibility because the de- 
struction of the shade trees was not incidental to the grading of the 
streets within the meaning of the Road act making the municipality 
responsible. The Supreme court held that if this were the proper 
view then the town cut down the trees illegally and was, therefore, 
liable for its wrongful act. In either view, said the court, the com- 
plainants were entitled to recover. The suit was brought under Sec- 
tion 70 of the Road act of 1906, which gives the right of recovery 
to any person owning a building erected upon any street or highway 
where the grade shall have been altered by virtue of an ordinance the 
enforcement of which results in damages through the change of 
grade. In disposing of the case the court said: “The sidewalk was 
a part of the street and the alteration of the grade of the sidewalk 
is an alteration of the grade of the street within the meaning of the 
statutory provision. The plaintiffs, therefore, were entitled to all 
damages which they suffered by reason of the alteration of the grade. 
Tf the removal of shade trees was a necessary incident to the altera- 
tion of the grade then they are entitled to be allowed in the measure- 
ment of damages for the detriment done to their property by such 
removal. If on the other hand the removal of shade trees was not 
a necessary incident to the changing of the grade, than the act of 
council in removing them was without legal justification and the 
plaintiffs are entitled to recover damages for the wrongful act. The 
pleadings cntitled them to recover on either theory.” 





THE ORDINANCE FOR ESTABLISHING COURTS IN NEW JERSEY. 


In 1849 Judge Richard S. Field published his “Provincial Courts 
of New Jersey,” a work read by him the previous year before the 
State Historical Society, in its two sessions of January and May, and 
the book has for nearly two generations served as the standard 
authority on our early Jersey courts. In it the author displays, as 
investigator and writer of history, qualities which inspire confidence 
in his statements—a confidence, however, which should not exempt 
later studeuts from the demands of the critic and the interested public 
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for ever-renewed investigation of the facts of history and their 
relations. 

The preparation of the following paper has been prompted by the 
circumstance that various authors in recent years have made Field’s 
book their final authority in their treatment of the origin and de- 
velopment of the New Jersey judicial system,* whereas in one im- 
poitant part of that work a grave error exists which ought not to be 
perpetuated. 

On page 42 of “Provincial Courts” Field, in treating of Lord 
Cornbury’s Ordinance for the Establishment of Courts in New Jersey, 
uses the following language: “It is really gratifying to be able to find 
a single redeeming feature in the administration of this weak, corrupt 
and tyrannicai man, who disgraced the sovereign, whose representative 
he was, and dishonoured the noble ancestry from which he was 
sprung. But he is entitled to the credit of having laid the foundation 
of our whole judicial system, and of having laid it well. True, the 
materials for such a work were found in the several courts which ex- 
isted under the Proprietary Government, and of which we have 
already spoken; but he reduced them to order and gave them shape 
and proportion. All that has been done from that day to this has 
been to fill up, as it were, the outline which he sketched; to add 
some additional apartments to the judicial edifice which he con- 
structed.” 

Elsewhere, Field, in speaking of Roger Mompesson, whom Corn- 
bury made Chief Justice of each of the Provinces of New York and 
New Jersey, offices which he continued to fill during the whole of 
Cornbury’s administration, speaks of Mompesson as “his [Cornbury’s] 
principal adviser in all matters of law, and was no doubt the author 
of that ordinance to which reference has already been made.” This 
ascription of the authorship of the ordinance to Mompesson is 
repeated on page 212; again on page 290; and again on page 462, 
where, however, the statement is qualified thus: “Unfortunately we 
shall probably never know positively who was the real author of 
the Ordinance. There seems every reason to believe, however, that 
it was the work of Roger Mompesson, Cornbury’s Chief Justice, who 
alone in the Council possessed the necessary legal training. Corn- 
bury probably did no more than issue the Ordinance on his responsi- 
bility.” 

Thus Field and historians generally have concluded that the 
darkness of Cornbury’s administration in New Jersey was relieved 
by but this single ray of light. This paper will maintain that the 
light was kindled elsewhere. 

Cornbury’s “Ordinance for Establishing Courts of Judicature” is 
by Field and his followers referred to the year 1704. That was the 
date under which William Bradford printed it in New York. Gover- 
nor Cornbury met his Council for New Jersey at Burlington on August 
14, 1703. “The first thing we proceeded upon”—so writes Cornbury 
to the Lords of Trade—“was to settle some courts.” With the 

* Clevenger and Keasbey: “The Courts of New Jersey,” 1903. 
Tanner; “The Province of New Jersey,’ 1908. 


Lee: “New Jersey as a Colony and as a State,"’ 1902. 
Fisher: “New Jersey as a Royal Province,” 1911. 
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approval of his Council, the Ordinance was issued, certainly within a 
iew days; for in the same letter, dated 9th of September, Cornbury 
says: “Those courts are soe settled by an ordinance of Governor and 
Council.” (Archives III, 5). The ordinance, therefore, should bear 
in the annals of New Jersey the date 1703 (not 1704), and, in all 
uikelihood, the more exact date of August, 1703. Probably written 
copies of the engrossed original were distributed to the eight counties 
of the Province. 

At his first mention of the Ordinance, Field does indeed say that 
it is impossible at this late day to ascertain by whom this Ordinance 
was framed; and he continues: “That it was by one familiar with 
the common law, and conversant with the courts of Westminster Hall 
may fairly be inferred; and, as we shall presently see, such a man 
Lord Cornbury had in his Council; a man who probably did more 
than all others to mould the judicial systems of New Jersey and New 
York.” (Provincial Courts, p. 50). And a little later Field says 
that ‘anaes “was no doubt the author of the Ordinance.” (Ibid, 
p. 61). 

“Now, when the Ordinance was adopted Mompesson was not, 
nor was he until certainly the next year, a member of the Council. 
In fact he had but just arrived in America and, as a new-comer and an 
outsider, could scarcely have interposed so effectually in the affairs 
of New Jersey.* In the letter of September 9, 1703, cited above, Corn- 
bury, as of course, makes it appear that his own wisdom had directed 
the movement for the reorganization of the New Jersey Courts. He 
says: “I asked the gentlemen of the Council what courts they had 
had under their Proprietary Government; they said their courts were 
never regularly settled, but such as they were was under this Regula- 
tion ;” and he proceeds to describe the Court of Small Causes, the 
Quarterly Court and the Court of Common Right. Again, after 
stating some objections to these courts, he continues: “Then I told 
tnem I thought the courts which sat quarterly in the Province of New 
York were more regular than theirs, for there the Quarterly Courts 
are held in each county by a Judge of the Common Pleas and four 
justices assistants, whereof three make a quorum, and the Judge of 
the Common Pleas, or the first assistant justice always to be one; this 
they likewise approved of, and those courts are soe settled by an ordi- 
nance of the Governor and Council till your Lordships shall be 
pleased to direct otherwise.” (Archives III, p. 5). 

Were one to assume that Cornbury had been guided in this 
matter by a member of his Council, the most direct inference would 
be that that member was Lewis Morris, the first named in the Coun- 
cil, who was of the most energetic character, who had sufficient legal 
attainments, and who had had experience at the head of the Court 
of Common Right and as its victim. He was familiar with the judicial 
system of the Province of New York, and he was not yet at odds with 
Cornbury. This conjecture derives a show of probability from the 
fact that the records of Governor and Council for the 18th of August, 
1703, state that Morris was the Chairman of the Committee to fix 


“Probably Corn had not met Mompesson before August 14, 17038. Mom was 


appointed 
Chief Justice of New York on July 15, 1704, and Chief Justice of New Jersey, October 2, 1704, (New 
York Col. Doc., V., 60). 
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the times of the county courts to be inserted in the Ordinance. This 
evidence is, however, not conclusive. By way of further conjecture, 
it may be added that William Pinhorne was possibly instrumental in 
introducing into New Jersey the judicial system of 1703. Pinhorne 
was also a member of Cornbury’s first Council; he was second to 
Morris on the special committee just mentioned; he was afterward 
second Judge of the New Jersey Supreme Court, and, as we shall see 
later, he was active in New York in events which have a direct re- 
lation to our subject. The real question with which we are con- 
cerned, however, is not so much who was the intermediary, as, what 
was the scope of his action? Was there anything really creative in 
it, or was it merely a simple lifting into the newly-constituted royal 
province of an organism already fashioned and awaiting a transfer 
to New Jersey? 

Let us turn to the Ordinance itself. It may be divided, aside 
irom the preamble, into ten sections: 

The first establishes the Justice’s Court, 40 shillings. 
Provides for process of warning freeholder or inhabitant. 
Process against itinerant, inmate, or foreigner. 
Establishes County Courts of Common Pleas. 

5. Defines their powers and jurisdictions ; their time and limit of 
session. 

6. Prescribes the times and places for holding General Sessions 
of the Peace. 

%. Establishes a Supreme Court of Judicature and gives its 
powers and jurisdiction. 

8. Provides for the issuing of process from the Supreme Court, 
its place and limit of sitting; also provides for holding of Circuit 
Courts. 

9. Empowers each Judge to make rules and orders for regular 
practice and procedure in his. court. 

10. Provides for a Jury of twelve men in matters of fact. 

A clue to the source of the Ordinance is revealed in Cornbury’s 
letter of September 9, 1703, already cited. “I told them” [the Coun- 
cil] “I thought the courts which sate quarterly in the Province of New 
York were more regular than theirs.” 

The judicial system at that time existing in New York was the 
one established by Governor Bellomont in his “Ordinance Establishing 
a Court of Judicature,” promulgated on May 15, 1699. That it had 
not been changed before 1703 is evident from the minutes of Governor 
«nd Council under Cornbury’s administration in New York (Minutes, 
pp. 189, 192, 197, 198). The provisions of the New Jersey Judicial 
Ordinance of 1703 are, mutatis mutandis, in all essentials identical 
with the Bellomont Ordinance which was prepared for Bellomont’s 
signature by William Smith, Chief Justice of New York; Guest, 
second Judge, and James Graham, then Attorney-General of the 
Province ot New York. Their work was based on the Act of the 
New York Assembly of 1691-——“An Act for Establishing of Courts of 
Judicature”—and on its subsequent modifications in the years 1692, 
1695 and 1697. This act of May 6, 1691, gathers in its turn many 
of its materials from the Act of the New York Assembly of 1683, 


1. 
2. 
3. 
4, 
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the first Assembly in that province, “to settle the Courts of Justice,” 
and its modifications by legislative enactment in the next two years. 

But of the records of all this legislation, those which detail the 
steps in the enactment of the law «f 1691 are perhaps the most im- 
portant and the most instructive sources for indicating the origin of 
the judicial systems of that time of both New York and New Jersey. 
lo discover the hand that shaped this organic law is worthy of care- 
ful study. The present writer does not assume that he has exhausted 
all the sources of information on this subject, but so far as he has 
investigated the evidence seems to warrant the presumption that 
a large debt is due to the memory of James Graham; that to him 
more than to any other mar is due whatever credit should attach to the 
drafting of that act. 

The Journal of the Legislative Council of New York, for the first 
Assembly under the administration of Governor Sloughter, contains 
matter that is pertinent to the history of this formative law. The 
session began on the 9th of April. On the 15th, the Council “ordered 
William Pinhorne, Esq., do carry and deliver unto the house of repre- 
sentatives a message wherein his Excellency and Council recom- 
mend the Expediting a Bill for the Establishing courts of Judicature 
throughout this Province, as also to take into consideration the act 
of the late assembly entitled ‘An Act for the Settlement of the Courts 
of Justice’ as a forme found very agreeable to the Constitution of this 
government.” Pinhorne delivered his message the next day. He 
was at that time a Justice of the Supreme Court of New York as well 
as a member of the Council, and may very well, twelve years later in 
New Jersey, as we have already said, have suggested there the adop- 
tion of the New York system. On receiving the message the repre- 
sentatives appointed a “committee for the preparing a Bill for the 
Establishing of Courts of Judicature, and to revise the former laws 
made for that purpose and make report thereof by Friday, 8 o’clock 
in the morning.” On Friday, the 17th, at 8 o’clock, the committee 
submitted their report, and it was “ordered that the Attorney-General 
draw up a Bill for the settling of Courts of Judicature in manner and 
form following, viz.” The manner and form were elaborate. Its first 
paragraph was reproduced essentially in the law as finally passed, 
relating to Justices of the Peace. The second paragraph relating to 
sessions of the peace reappears in the law. The same is true of the 
third paragraph. The fourth paragraph provides for a Supreme Court, 
consisting of one Judge and six Justices, while the law provides for 
that court five Justices, at least two whereof, together with one Chief 
Justice to be a quorum. There is a further difference between this 
paragraph and the law in the matter of appeals from this court to 
Governor and Council. There are also in the law several additions 
to the report, of minor importance, such as the power of the courts 
to make rules for proceedings. But the great difference is in the 
enactment that the Governor and Council shall be a Court of 
Chancery. This provision for a Chancery Court is not found in 
Bellomont’s Ordinance of 1699, nor in the New Jersey Ordinance of 
1703. This matter of chancery jurisdiction forms a chapter by itself 
in the history both of New York and New Jersey. 
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The Attorney-General, who had been ordered to draft the bill, 
was absent from his post of duty. One George Farwell, appointed by 
the Governor to draft the bill, seems to have been dilatory and the 
representatives, evidently losing patience, requested Mr. James Gra- 
ham henceforth to draw up such bills as may be ordered. Graham 
was the Speaker of the House. He promptly brought in a bill, which 
was promptly passed through its three readings to enactment, and, 
with some amendments by Governor and Council, was accepted by 
the representatives and became a law on the 5th of May, 1691. 

Graham then, it was, who drew the law, and, as he was Speaker 
of the House, it is not unlikely that the original report was shaped 
under his iufluence. However this may be, the records show that he 
put it in iorm. Further evidence of Graham’s active part in this 
matter is supplied by a letter of Bellomont to the Lords of Trade, 
dated May 13, 1699, two days before the date of the document 
signed by Smith, Guest and Graham—the Ordinance of Bellomont 
establishing the New York Courts, which followed the law of 1691. 
“We are like to have noe courts of justice in this province, notwith- 
standing the King’s letters patents doe give me full power and 
authority (with the advice and consent of the Council) to constitute 
and direct Courts of Judicature; yet Colonel Smith who is Chief Jus- 
tice and Mr. Graham, Attorney-General, have declared their opinions 
that the King cannot by law establish Courts of Justice by his own 
authority. Therefore they (especially Mr. Graham) encouraged as in 
Fletcher’s time the passing of an Act of Assembly to erect Courts of 
Justice, but the house of representatives so spoiled the bill that was 
intended for that purpose by making several incoherences and some 
part of it repugnant to the laws of England that I could not give 
consent to it.” (New York Col. Docs., IV, 515). Smith, chairman 
of the committee of Justices to whom the bill referred to in the fore- 
going letter, had, on the 12th of May, reported that the bill ought not 
to pass, and on the 15th, with Guest and Graham, submitted the 
Ordinance to Bellomont. 

This same attempt to organize courts by statute was made in 
Cornbury’s time, in the session of the New York Assembly in 1703, 
just prior to Cornbury’s accession to the Governorship of New Jersey, 
and the two attempts and the issuing of these two Ordinances form 
an interestirg phase of the exercise of the Crown’s prerogative in the 
American Provinces. 

The contentions of the foregoing paper may be briefly summarized 
as follows: 

1. The so-called Cornbury Ordinance was issued in the year 
1703 (not 1704). 

2. Neither Lord Cornbury nor Roger Mompesson, who later be- 
came his “subservient tool.” was the author of the Ordinance of 1703 
and of the Judicial System thereby established. 

3. Possibly, though this is conjecture, Lewis Morris or William 
— was the intermediary in introducing the Ordinance into New 
Jersey. 


- A sketch of the life of James Graham is given in Valentine’s “Manual of New York" for 186, 
e 5R4. 
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4. The system was in all essentials identical with that established 
in the Province of New York by the Ordinance of Bellomont, which 
was submitted to that Governor by Justices Smith and Guest, and 
Attorney-General Graham. 

5. The chief features of that Ordinance of the 15th of May, 1699, 
vere derived from the New York Assembly Act of May 5, 1691. 

6. The Act of 1691 was in all probability in large part prepared 


by James Graham. 
AUSTIN SCOTT. 
Rutgers College, May 25, 1912 





NEW JERSEY PROCEDURE-THE OLD AND THE NEW. 


[Written for the Discussion of Procedural Reform at the meeting of the Illinois State Bar Asao- 
ciation, April 26, 1912.) 


The subject of reform in legal procedure has lately engaged the 
attention of the State Bar Association of New Jersey, and, at their 
suggestion, statutes have been passed by the Legislature that has just 
adjourned, which have made great changes in our time-honored meth- 
ods of procedure. It may be that I can be of some service in this 
discussion if I present, briefly, a statement of the old procedure and 
the principles upon which it is based, and of the changes that have 
been adopted in our recent statute and the purposes it is sought to ac- 
complish. 

New Jersey has heretofore refused to make any radical change 
in the system of pleading and procedure at law and in equity, which 
have been inherited with the substance of the law itself. She has 
recognized clearly that the English law out of which our own has 
grown, was itself developed in the decisions of the courts in cases 
presented upon statements of fact framed with reference to their legal 
effect; and that the substance of the law consists in the determina- 
tion of rights and defences as stated in the recognized forms of plead- 
ing. It was also fully understood that the systems of law and equity 
as historically developed were existing facts, and created substantive 
rights which must be recognized and remedies which must be ad- 
ministered in our courts. It was not assumed that any substantial 
good was to be obtained by attempting to have them both adminis- 
tered by the same court, and it was thought best to allow the law 
court with the jury to confine itself to causes at law, and for the Court 
of Equity, with its judges trained in equity practice and principles, 
to deal with the cases peculiar to that jurisdiction. 

When, therefore, the great movement for reform in legal pro- 
cedure was begun in this country and in England in the middle of 
the last century, New Jersey did not follow New York in attempting 
to merge all causes of action, legal and equitable, and to make a new 
code of legal procedure in one kind of court in cases of all kinds, 
but contented herself with simplifying the practice, both in law and 
in equity, preserving the various forms of action at law and the dis- 
tinctive methods of procedure in equity, and keeping the two classes 
of courts each within its own established jurisdiction. The simplifica- 
tion of the practice both at law and in equity was begun in 1799 by 
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William Paterson, the second governor of the state after the Revolu- 
tion, who made a code of the English statutes in force in New Jersey 
and drafted the practice act and the act concerning the Court of Chan- 
cery. This was the William Paterson who served for many years as 
Justice of the Supreme Court of the United States, and who took part 
in framing the Judiciary act of Congress and the rules of practice in 
the Federal Courts. 

Half a century later, in 1855, great changes were made in the 
further simplification of the practice. There was no attempt to create 
a complete body of directions for pleading and practice. The statutes 
and rules were made only for the purpose of simplifying the existing 
rules and expressing them in simpler form. If statute or express rule 
were lacking, the old common law rule prevailed. The old forms of 
action remained and much of the archaic language was retained, but 
great latitude was allowed in amendment. Special demurrers for form 
were abolished, and bills of particulars and specifications of defences 
came, very generally, to take the place of common law pleading. There 
were few cases that could not be brought to issue under the common 
counts and general issue, with a bill of particulars on one side and a 
specification of defences or notice of special matter on the other. The 
result was that the principles and practice of real common law plead- 
ing became very nearly a lost art. The technical language of it re- 
mained as a cause of reproach, but the real good of it, which consists 
in stating in advance the precise cause of action, and the exact legal 
defence and the production of a definite issue for trial, was not 
realized. 

There was, however, great advantage in having a system which 
had grown up and not one that was newly made by statutes. The 
statutes were not all-important ; the system existed without them, and 
was well understood. There were few contentions and still fewer re- 
ported decisions over the meaning of the statutes relating to practice. 

The rules of practice, even when statutory, were looked upon by 
Bench and Bar as a guide and the practice as a means toanend. Many 
of the rules of practice were unwritten rules of common law, and many 
were rules prescribed by the court, and all of these were subject to 
be moulded by the court to further the ends of justice and the de- 
cision of the case on the merits. There were provisions for discovery 
before trial, for inspection of books and papers, and for specifications 
of the actual defence, but these provisions were inadequate. No dis- 
covery of one’s own case could be required, and no documents ex- 
cept those furnishing evidence for the case of the opposite party. The 
specification of the defences did not relieve the plaintiff from making 
proof of his own case, even though it was really undisputed. 

_ The common law rules with respect to parties remained in force 
in common law cases, and there was no way of bringing in all the 
parties that might be necessary for the full determination of the con- 
troversy. A review of proceedings could be had only by a rule to show 
cause, a writ of error, certiorari, or other common law method. In 
the Supreme court, where the trial Judge was one of the Bench, the 
Tule to show cause was taken to the court en banc, and there was 
power to review not only the conduct of the trial, but also the amount 
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of damages, and the judgment was within the control of the court. 
But in the Circuit court there was practically no remedy except a writ 
of error on a bill of exceptions, and only the matters excepted to would 
be reviewed; and the same was true of writs of error in cases taken 
from the Supreme court to the Court of Errors. This has been re- 
garded as one of the essential incidents of the trial by jury, in which 
the facts are determined by the jury and the constitution makes the 
trial by jury inviolate. 

In the new procedure lately adopted there has been a change of 
form and the whole case is taken up without a bill of exceptions ; but 
in substance it must still remain true that the court must leave the 
facts to the jury and deal only with questions of law. 

In the Court of Chancery the procedure is very simple. The com- 
plainant files a bill setting out the facts and the equity of relief, with 
a prayer for relief sought for, and for subpoena, and, it may be, for in- 
junction. The old formal sequence of the bill, while followed sub- 
stantially, is not followed in detail, and.there is no rule on the sub- 
ject except that the clauses alleging conspiracy and confederation shall 
not be used. The bill should, however, anticipate the defence and 
contain in itself the replication. If it does not, the bill may be amend- 
ed after the answer. 

The defendant’s case is stated in the answer, which replies to 
the allegations in the bill, and states whether they are true or not, 
and sets up facts in defence. The replication is formal, and then the 
cause on notice is heard before a Vice-Chancellor, with witnesses in 
open court. The decision of the Vice-Chancellor is made the decree 
of the court, and execution is issued. There is an end of it, unless 
an appeal be taken, when the whole case is printed and taken to the 
Court of Errors and Appeals. 

Equity jurisdiction is exercised by the Chancellor, assisted by 
seven Vice-Chancellors. They devote themselves exclusively to causes 
of this kind, and no equity cases are heard before the Judges of the 
Supreme court, or county Judges. The result has been to give us 
equity Judges of training and experience, who are all working to- 
gether under a common head, and we have avoided the scandal of in- 
junctions and counter injunctions issued by Judges of local courts. 

No proposal to merge the courts of law and equity has ever been 
listened to by the Bar, except that the Bar Association agreed upon 
the plan of having one court with three divisions,—a law division, an 
equity division, and an appellate division, with power to transfer 
causes between the equity and the law divisions. This required an 
amendment of the constitution, and the amendment was not adopted 
by the people. 

The plan of reform adopted by the Bar Association and by the 
Legislature this spring was a plan which kept the two courts separate 
and yet made provision for transfer of causes from one court to the 
other, and allowed equitable defences in cases at law and the deter- 
mination of legal questions in cases of equity when they are questions 
necessary to be determined in order to fully and completely settle the 
controversy in one suit. 

Provision was made that no cause should be dismissed merely 
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because the court in which it was brought had not jurisdiction of the 
subject matter, but it was directed that the cause might be transferred 
with the record thereof and all the papers to the proper court. 

No change was made this year in the Chancery act or statute re- 
lating to the practice in the Court of Equity, but a great change was 
made in the act to regulate the practice of the courts of law. The new 
acts regulating procedure at law provided that parties claiming an in- 
terest in the subject of suits at law may join the plaintiffs, and that 
the plaintiff may join several causes of action against the defendant ; 
that they may join alternative defendants; that the court may direct 
parties to be brought in; that no action shall be defeated by the non- 
joinder or mis-joinder of parties, and that new parties may be added 
and old parties dropped by order of the court; that any causes of 
action may be joined; that preliminary questions may be determined 
by the Supreme court Commissioners ; that judgments may be entered 
in such form as the nature of the case or relief awarded may require; 
that, subject to rules, the judgment final may be entered without pro- 
cess or pleadings upon a statement in writing of the controversy or of 
the facts agreed upon. All bills of exceptions and writs of error are 
abolished, and provision is made for an appeal in the nature of a re- 
hearing on any question of law involved. Additional evidence may be 
given upon appeal, and no judgment shall be reversed or new trial 
granted unless, upon examination of the whole case, it shall appear 
that the error injuriously affected the substantial rights of the parties. 

This new statute consists of thirty-three short clauses, but ac- 
companying it is a schedule consisting of proposed rules of court, 
which, until disapproved by the court, shall be considered as the rules 
of court. There are many points of interest in these which cannot 
now be stated in detail. They regulate in some detail the subjects 
mentioned in the statutes,—the joinder of actions, summary judg- 
ment, preliminary reference, discovery of documents, etc; but the im- 
portant change is in the regulation of pleadings. Not only are the 
common law forms of pleading done away with, but the manner of 
statement of the action and defence is changed and there are no longer 
demurrers or pleas. The present plan is taken from the English act 
of 1875, and from the recent statutes in Connecticut. 

The order of pleadings is as follows: Complaint; motion ad- 
dressed to the complaint; answer; motion addressed to the answer; 
reply. The rules specify how the complaint and the answer shall be 
framed. All pleadings must contain a precise statement of the ma- 
terial facts and no others on which the pleader relies, but not the 
evidence by which they must be proved. The statement must be di- 
vided into paragraphs, numbered consecutively, each containing as 
nearly as possible a separate allegation. Acts and contracts may be 
stated according to their legal effect, but in so doing the pleading 
should be such as to fairly appraise the adverse party of the state of 
facts it is intended to prove. Demurrers are abolished, and any plead- 
ing may be struck out on motion on the ground that it discloses no 
cause of action, defence or counterclaim respectively. Objections ad- 
dressed to pleadings.must be made before the Supreme court Commis- 
Sioners appointed for the purpose. Dilatory pleas are abolished and, 








174 THE NEW JERSEY LAW JOURNAL. 


in lieu. thereof, objection must be made on motion. Several defences 
may be pleaded, designated as first or second defence, etc. Appeals 
must be taken on notice served within a limited time. No service of 
the parties is necessary, but a party entitled but refusing to appeal 
must be served with notice of appeal. Notice of appeal must state 
the part of the judgment appealed from, and no petition of appeal 
shall be used. Cross-appeals may be made by giving notice of the 
cross-appeal. 

Simple forms of‘ pleadings are given in the rules and are very 
short and simple; but after all, not more so than those furnished in 
Bullen and Leake’s “Precedents of Pleading” under the Procedure Act 
of 1862 in a book published at that time, which, if it had been circulated 
in the United States, would have saved many pages of copying of 
forms from Chitty, and relieved the lawyers from the reproach of us- 
ing technical language in their pleading. 

There is always danger of litigation arising out of the adoption 
of any new plan, and there is a strong feeling that we had got over in 
New Jersey our period of litigation about questions of practice. The 
new rules contain phrases taken from those used in England and 
Connecticut, which have already been productive of much litigation 
in those places. We may expect to find it here, and shall have oc- 
casion to use the fat volume of the annual annotated book of prac- 
tice of the English courts. 

The new plan was adopted in New Jersey because it contained some 
obvious improvements entirely apart from those connected with the 
language of pleading, and opened the way for further improvement 
and greater flexibility and the interaction of the courts of law and 
equity. These courts are kept distinct by our constitution, and the 
Bar of the state, after long experience, is entirely satisfied that it is 
wise they shouid be kept distinct, so long as the common law cases 
require a trial by jury, and so long as there is a definite system of law 
which requires modification under special circumstances on equitable 
grounds. And, indeed, so long as there are legal rights, it is necessary 
that some tribunal should sometimes exercise control over the per- 
sons holding those rights, and this control is, we think, more safely 
exercised by a special tribunal having experience in the principles 
which govern such cases. 

We have also found that the equity Judges have quite enough to 
do without having to attend to trials by jury; that the Judges who 
preside at jury trials are kept constantly engaged, and that there are 
men well adapted to one kind of trial who are not so well qualified 
for the other. If there are cases occasionally brought in the wrong 
court, this does not happen often, and this will be remedied by the 
plan now adopted. 

What I have said is written merely from experience in our own 
little state, and without having heard what is to be said in this dis- 
cussion of the great subject of procedural reform by lawyers from all 
parts of the country, New Jersey will be glad to hear other sug- 
gestions for the simplification of legal procedure which may lead in 
any way to the speedy and inexpensive hearing of causes and the 
prompt determination of the cases on appeal. 

EDWARD Q. KEASBEY. 
Newark, New Jersey, April 24, 1912. 
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THE GERMAN COURTS. 


{From Address delivered before the —— = _ Bar Association, by Fred H. Peterson, of 
attle]. 


First, is the “Amtsgericht,” or “County court,” which has original 
jurisdiction of all suits about property not to exceed 300 marks, or 
$72; between landlord and tenant, master and servant, common car- 
riers, freight charges, probate of estate, and various minor matters. 
This court has for the trial of misdemeanors a department known as 
“Schoeffengericht,” for which we have no equivalent. The name 
comes from “Schoeffe,” whose duties are those of a lay judge. 

When court is held the county Judge presides, and with him two 
“schoeffen.” The three hear the evidence; and any two may decide 
upon the defendant’s guilt. But after the decision the Judge alone 
determines the penalty. The “schoeffen” are selected the same as 
surors; irom the substantial citizens, and the service is regarded 
highly honorable. There is no compensation whatever. 

I attended four trials in the “Schoeffengericht” at Hamburg. 
They are methodical, the defendant allowed every right under the law; 
even technicalities were invoked in his favor by the presiding Judge. 
By this, | inean he was tried strictly according to law. In three 
cases, acquittals were granted, and the other was moderately 
sentenced. No one was represented by counsel, although asked if they 
desired an attorney. The court was assisted by the state attorney 
and a referender, who acted as clerk. 

The procedure, in brief, was this: The defendant was called before 
the Judge, who read a short statement furnished by the police, giving 
age, occupation, character, previous conduct, etc. He was informed 
of the charge, and the law was read to him applicable to his case; 
asked if he wanted counsel; then told he could have a trial at once, 
or at some future time. All demanded immediate trial. The state 
attorney called the witnesses, and was absolutely fair in the examina- 
tion. It seemed as if he were anxious to do justice and not merely 
to convict. The Judge freely put questions which would have a 
tendency to excuse the defendant, or acquit. The witnesses were 
sworn, but the defendant was not. After the evidence the state at- 
torney would arise, state the charge, refer to the criminal code; then 
show what must be proven to convict, and would review the evidence 
impartially, expressing an opinion to the court whether the defendant 
should be convicted or acquitted. The Judge, the two schoeffen and 
the referendar would retire to a private room, and in a short time 
would return with a written statement reciting the offense, the law 
applicable, proof offered, and the reasons specifically set forth why an 
acquittal or conviction should be had. This was then read to the 
defendant, and if convicted, sentence was at once imposed. The 
entire procedure was absolutely fair, exceedingly methodical, and 
justice administered “without fear or favor.” 

According to the directory, Seattle has over a thousand lawyers. 
The city of Hamburg, which is four times as large, has about four 
hundred. The number of Judges is much greater in Germany in 
proportion to the population. For instance, Seattle has nine Superior 
court Judges and four justices. In the city of Berlin, the “center 
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amtsgericht,” with a million people, is served by about one hundred 
county court Judges, or at the same ratio, there would be twenty-five 
for Seattle. Not to say anything about the number of Superior and 
Appellate court Judges in the same district in Berlin. The reason 
for this is that the Judges there are virtually counsel for litigants, 
doing much work that is here done by attorneys. 

The second court is the “Landgericht,” like our Superior court, 
with general jurisdiction. Criminal jurisdiction is exercised in a de- 
partment known as “Schwurgericht,” or “jury court.” Three Judges 
preside and twelve jurors. One or more alternate jurors are chosen 
to deliberate upon a verdict, as substitutes, if any of the twelve should 
become incapacitated. The other department is known as the 
“Handelsgericht,” or Commercial court, presided over by one Judge 
and two laymen, known as Handelsrichter, commercial Judges, nomi- 
nated by commercial bodies and appointed by the government. Any 
German is eligible who is registered as a merchant, is thirty years old, 
and otherwise qualified as specially provided by law. Only com- 
mercial cases are sent to this department, upon motion of either 
party. 

I witnessed a trial between merchants, and was much pleased 
with the speedy method of determining the case. In fact, the Com- 
mercial court offers‘a trial before the Judge and a jury of two, as the 
“Schoeffen” court affords a trial in minor criminal matters before a 
Judge and a jury of two. As the persons selected are intelligent 
Susiness men, such trials are very satisfactory. A similar plan it 
seems is adopted in the English Admiralty Court, where “the Judge 
is assisted by two Masters of Trinity—tretired sea captains.” 

The third court is the “Oberlandesgericht” or Appellate court, 
which exercises appellate jurisdiction only, and is divided into civil 
and crimina! senates. In Bavaria there are several Appellate courts, 
so that kingdom has another court known as the “Oberteslandgericht,” 
which means highest or Supreme court. 

These Appellate courts exercise much the same jurisdiction as our 
State Supreme court, and consequently there is another court. But 
the three republic cities, Hamburg, Luebeck and Bremen, have only 
one Supreme court, situated at Hamburg, where a magnificent build- 
ing is in course of construction for this court. 

The fourth is the “Reichsgericht,” located at Leipzig, which is the 
Imperial court of Germany, like the Supreme court of the United 
States. But there is a great difference in the appointment of Judges, 
in that the “Bundesrat,” or senate, nominates the Judges and the 
Emperor appoints the nominee. All court Judges are appointed by 
the respective states. The Reichsgericht has jurisdiction over patents, 
consular matters, where local courts have passed on cases arising un- 
der imperial law, etc. 

In Germany there is but one Federal court. The laws, both 
Federal and state are administered by the state courts. The theory 
is that the Federal government legislates on all subject matters pro- 
vided for in the constitution, and as to those matters the states have 
no power to legislate unless the Federal government has not legis- 
lated on the subject, then the states may pass laws on such matters. 
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The German Constitution consists of seventy-eight articles. Un- 
der Section 13 of Article 4, the Empire is given authority to pass 
“general legislation with respect to the whole domain of civil and 
criminal law, and legal procedure.” The result is that the practice 
is the same in all the courts. Everything in Germany is regulated 
by the codes. They have uniform criminal, civil, bankruptcy and 
commercial codes, which went into effect throughout the Empire 
January 1, 1900. But the Reichsgericht has not attained the im- 
portance of our United States Supreme court, largely because the 
power of declaring laws unconstitutional does not appear to be vested 
in that court. According to the German idea the Emperor, his chan- 
celior and the “Bundesrat” determine whether a proposed law is with- 
in the Constitution; if deemed unconstitutional it is not enacted into 
law. 

One thing stands out prominently in German law, that is, the in- 
dependence of the judiciary. It is provided: First, “The judicial power 
shall be exercised only by courts;” second, “These courts shall be 
subject only to the law.” The uniform practice has been to leave the 
judiciary absolutely independent. A trial in a German court im- 
presses one with the idea that justice is to be done speedily between 
the parties, “without fear or favor.” 

Considering that in various states of our country, recall of the 
judiciary is being debated, and actually made the law in at least two 
of the states, and that such laws have the endorsement of our dis- 
‘inguished ex-President, it is highly probable that before long we 
shall have to face the question of recall of Judges in this state. It 
will be remembered that there is a proposed constitutional amend- 
ment to be voted on in this state, providing for recall of all non- 
judicial officers. The German theory is that the judicial officer must 
be absolutely independent, and free from any interference whatsoever, 
except that he may be removed by the court as provided by law. 

Now let us see how this matter is regulated in Germany. All 
judicial officers are appointed for life, which means during good be- 
havior, competency and efficiency; here the appointment, as in the 
case of Federal Judges, and also of those elected, the tenure of office 
is based on good behavior. An antiquated method for impeachment 
is provided, before the U. S. Senate, or before the Legislature ; but in 
order to have any reasonable success in sustaining charges, no mat- 
ter how well founded, it is necessary to consider the political com- 
plexion of the legislative body, and also which party appointed or 
elected him The result has been that impeachment proceedings have 
been “few and far between,” for a charge that would practically 
amount to a felony, would have to be preferred in order to have any 
chance for a hearing at all. 

Under the German law, this matter is regulated thus: If a Judge 
lacks qualification, industry, or becomes incompetent for any reason, 
charges may be preferred before a special court of inquiry. In the 
case of the Reichsgericht a member may be temporarily suspended 
from office by the full bench, after hearing the attorney for the Em- 
pire, in the event that he is charged with a crime. He may also be 
removed and sustain loss of salary, by determination of the full bench 
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of the Reichsgericht, after the attorney for the Empire has been heard, 
it the Judge has been sentenced to punishment for a disgraceful act. 
If a Judge of the Reichsgericht because of bodily infirmity, or weak- 
ness of physical or mental power, becomes unable to perform the 
duties of office, but does not apply for retirement, or if requested, re- 
fuses to do so, within a short time, then such Judge after he and the 
attorney for the Empire have been heard, may be retired by the full 
bench of the Reichsgericht. In the latter event he could be allowed 
a pension equal to 20-60 of his salary, if retired within the first ten 
years, and thereafter would be increased 1-60 for each additional year 
of public service. The period of public service would be counted 
from the time that Judge first entered office, whether as referendar, 
or in any other capacity, as a public servant, for professors of law in 
the universities may be advanced to judgeships. 

We know of instances where Judges in this state under such a 
law would undoubtedly have been retired. It seems to me that the 
people will insist upon a recall law for Judges, as now existing in some 
states, unless a plan be adopted somewhat similar to that of Ger- 
many. For instance, if complaint were made of the conduct, com- 
petency, or integrity of a Judge, such should be speedily referred to 
a special tribunal appointed by the Governor, consisting of four 
Supreme court Judges, four Superior court Judges, the Chief-Justice 
presiding ex-officio. No fair-minded person will deny that such a 
court would be far superior and infinitely more competent to de- 
termine whether a Judge should be removed, than the general pub- 
lic. I truly believe our impeachment method is archaic. It should be 
superseded by a modern method permitting a speedy adjudication, 
before a competent non-political tribunal. Unless some such method 
is provided for, which of course would require an amendment to our 
Constitution——-we may as well be prepared to expect the recall of 
Judges by popular vote. In referring to Judges nearly a century ago, 
jefferson said, “impeachment is scarcely a scarecrow.” 





THE NEW ROAD LAWS. 


The series of road bills approved by Governor Wilson April 26th, 
will give New Jersey eventually 1,500 miles of state highways and 
make radical changes in the method of dealing with these roads. 

The establishment of the system of state highways is placed in 
the hands of the state Highway Commission, and by one of the bills 
the state treasurer is added to this commission. It is now composed 
of Governor Wilson and State Road Commissioner Stevens and Presi- 
dent Prince, of the Senate; Speaker McCran, of the Assembly, and 
State Treasurer Daniel S. Voorhees. 

House 293, the most important of the measures by Assemblyman 
Whyte, provides that the state highway system shall include roads, 
or parts of them, as now are, or will form, main-traveled highways 
of reasonably direct route between the county seats, existing improved 
highways being chief lines of travel between seaside resorts and the 
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large centres of population, other roads which naturally would be a 
part of a state system, and the Ocean boulevard and the Delaware 
River drive. 

The state road commissioner is to prepare and submit to the state 
Road Commission a map of the proposed highway system. After 
making necessary modifications the commission is to adopt the 
mapped road system as the state highway system. 

The new law provides that in taking over any road as a part of 
the state system the commissjon shall be guided by the character and 
the amount of travel thereon, its consequent relative importance in 
the system and with due regard to the mileage of roads heretofore 
improved in each county and to the burden of maintenance and re- 
pair costs therein, which it is the intent of the act to relieve. The 
state system is not to exceed 1,500 miles of highways. 

Whenever a road, or portion thereof, is taken over by the state 
its further improvement, maintenance and repair shall be at the ex- 
pense of the state. 

There is a special provision that whenever the state shall take 
over a road occupied by any street railway or other corporation, which 
corporation is under agreement to repair or maintain any portion of 
the roadway, this agreement shall hold for the benefit of the state. 

Important regulations for the use of the state roads are contained 
in the statute. No vehicle can be driven over the roads with a load 
of more than 30,000 pounds. Vehicles must be not more than twelve 
feet high or nine feet wide. No vehicle tire can be fitted with any 
blocks, hobs, studs or other projections. No person shall place any 
broken glass, pottery or sharp object or other substance on the roads 
injurious to their surfaces or to person, health or property of those 
using the roads. The penalty for violation of these provisions is a fine 
of from $10 to $20 and costs of prosecution. 

No franchise or other grant affecting any state road shall be given 
for the construction of a street railway without the consent of the state 
Highway Commission. 

Another of the new Whyte laws provides for the permanent im- 
provement of non-state highways, the work to be done under the 
control of the boards of freeholders, and the state to pay forty per 
cent. of the cost. Under the old law the state paid only one-third the 
cost. 





PAYING FINES BY INSTALLMENTS. 


In March, 1912, Secretary Byers, of the State Charities Aid and 
Prison Reform Association, sent an inquiry to the Judges of the Courts 
of Common Pleas of New ‘Jersey, inquiring as to the practice of per- 
mitting offenders to pay assessed fines by installments under the 
observation of probation officers. Extracts from the replies follow: 

Hon. E. A. Higbee, Atlantic county: “Such has been the prac- 
tice in this county ever since I have been on the Bench, and I assume 
that it was in practice before. In many instances when the offense 
is such that I feel a fine would be the upper sentence and the party 
is unable to pay, I release them in charge of the probation officer and 





180 THE NEW JERSEY LAW JOURNAL. 


direct in the sentence that the fine shall be paid to him in monthly in- 
stallments of so much, according to the offender’s ability to pay, and 
the fines, as a rule, have been paid. In many instances the time has 
heen extended, and if there is an honest effort to comply with the 
sentence | have always advised the probation officer to be lenient.” 

Hon. Thomas A. Davis, former Judge, Essex county: “I would 
say that in almost all cases where offenders are put on probation 
through my time as county judge, a fine was imposed, payable in 
weekly or monthly installments, as the case might be. Of course, in 
some cases where a person was fined without being put on probation 
and was unable to pay the fine in full, we allowed payments to be 
‘nade in installments.” 

Hon. Edward E. Gnichtel, Mercer county: “The practice of pay- 
ing fines on the installment plan is quite generally followed in this 
state. It is not a new practice, having been introduced by the act 
of 1900, and in. Mercer county a man is never held in jail for the pay- 
ment of a fine unless there are special reasons for doing so. I strong- 
ly approve of the practice, and in connection with probation it 1s 
very effective. Some are allowed to go on their own recognizance, 
others put on probation and pay weekly sums. Some pay as low as 
$1 a week, and a man is rarely dealt with harshly if he is unable to 
make the weekly payment, unless it appears that he is not dealing 
fairly with the court. During twelve years 1,114 have been placed on 
probation, and the number of violations have been 219. I feel the 
probation officer has made a remarkable showing and that the pro- 
bation system is the greatest step that has been taken in criminal 
matters in recent times.” 

Hon. John E. Foster, Monmouth county: “It has been the prac- 
tice in this county to release offenders against whom fines have been 
assessed, requiring these fines to be paid in small installments, and 
the result of this practice has been very satisfactory.” 

Hon. Alfred Elmer Mills, Morris county: “I have tried this plan 
for several years and find that in most instances it works well. When 
possible I require the defendant to enter into bond with some substan- 
tial surety for the purpose of securing the installments. In some 
cases I have been obliged to recall the defendants and impose a 
sentence of imprisonment. A great deal depends upon the efficiency 
of the probation officer in collecting the fines. I most heartily ap- 
prove of the system.” 

Hon. M. L. Berry, Ocean county: “I beg to say that this practice 
has been in vogue in the courts of our county for several years. In 
each case the prisoner is released on probation and put in charge of 
the probation officer and the installment payments are made to that 
officer.’ 

Hon. Clarence E. Case, Somerset county: “I have followed to a 
quite considerable extent the practice of allowing fines to be paid in 
installments, keeping the offender in charge of the probation officer 
during the interval of payment.” 

len, Lewis J. Martin, Sussex county: “The practice has been in 
this county for a number of years to put the defendant in charge 
of the probation officer, with the condition that he pay a certain sum 
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weekly or monthly until the fine and costs have been paid. What 
success has resulted from this method I am unable to say, having 
been in office less than one year, but my general understanding is 
that most of the defendants do pay. I am free to say that I favor 
such disposition of cases where the fine is not of a large amount, and 
where the defendant would be compelled to go to jail if he were 
required to pay the fine in a lump sum.” 

Hon. Edward S. Atwater, Union county: ‘The practice of re- 
leasing offenders in charge of the probation officer on condition that 
they pay a certain fine in installments has prevailed in this county.” 

Major Charles W. Irwin, Chief Probation Officer, Union county: 
“The wisdom of fining an adult offender in addition to placing him 
on probation does not appeal to me. Probation means in plain Eng- 
‘ish, giving a chance; strictly speaking, to first offenders, and I feel 
if an offender is worthy of an opportunity to reform, suspending 
sentence and placing him on probation, that he should not in ad- 
dition be punished, which he practically is, if a fine is also imposed. 
In my opinion this is inconsistent, especially if the percentage of pro- 
hationers inaking good is reckoned by the collection of fines as in 
Indiana. [ believe, though, that is, if a probationer fails to obey the 
rules of probation he should be brought back to the court and then a 
fine should be imposed as a punishment, and if after this he did not 
make good imprison him, As regards juveniles, fines in many cases 
help, the parents having to supply the money, wake up to the fact 
that they are responsible for the neglect and discipline of their chil- 
dren ” 

Richard Stevens, Chief Probation Officer, Hudson county: “Dur- 
ing the year 1911 there were placed on probation by Judge Blair and 
Judge Carey 671 probationers, 428 of them having fines and costs 
attached. From these 428 cases $1,725.98 was collected. During the 
vear fifteen paid their fines and costs in full totaling $980.98. During 
the year we collected the grand total of $3,607.03 from all the cases on 
our hooks, some of these cases, of course, are ones that have been 
on our books from two, three, four and six years.” 





RHODES SCHOLARSHIPS AND OXFORD 


We do not hear that New Jersey students are taking the same 
interest in the Rhodes scholarships at Oxford as others are in many 
states. Some young men who are proposing to study law might well 
consider the advantages of making an acquaintance with this fine old 
University town—always provided they can retain their good sense 
and remain, in spirit and acts, true Americans. A recent letter in a 
Florida newspaper from a bright young man who entered Oxford 
from that state has recently come to our office, and may furnish 
some points of interest to some of our readers. He says: 

“The college and university spirit nurtured by hundreds of years 
and innumerable traditions forces the conservative Britisher into 
something like American enthusiasm at the success of the crew or 
the securing of an enviable number of points in varsity sports. After 
sports the social hours spent among men with ideas and culture and 
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interesting attempts at wit give an insight into the traditions and 
manners of many lands and especially of course into the inner. life of 
the mother country. 

“One day in Bradentown a friend called my attention to a notice 
by President Murphree of an examination to be held for the Rhodes 
scholarship. I knew nothing of the scholarships before that time and 
as my decision dates from the calling of my attention to that announce- 
ment, in the hope that the imagination and determination of some 
fellow may be aroused as mine was, I am venturing to give some de- 
tails in this letter. 

“If anyone desires further detailed information he should write 
to the Rhodes Trust, Seymour House, Waterloo Place, London, S. W. 

“The scholarships are available for three years at one of the 
colleges of Oxford university. The amount allowed each scholar is 
$4,500, $1,500 for each year. Candidates must be at least 19 and not 
more than 25 in October of year for which they are selected and must 
have been at a degree granting college or university two years before 
coming over. 

“Qualifying examinations will be held in October, 1912, and Oc- 
tober, 1913, for scholars to come to Oxford in October, 1913, and 
October, 1914, and so on two years out of every three. An elementary 
but somewhat searching examination is given in Latin, Greek and 
mathematics. (1) Arithmetic, and first half of algebra or plane geom- 
etry (Euclid) ; (2) Latin prose, Latin grammar and a Latin book as 
tour books of Virgil, odes of Horace or even four books of Caesar; (3) 
Greek grammar and a Greek book, as Apology and Euthyphro of 
Plato, or, if you like three books of the Anabasis. Mr. Rhodes in his 
will requested that in the election of a student to a scholarship regard 
be had as to his literary and scholastic attainments, his fondness for 
and success in manly outdoor sports; his qualities of manhood, truth, 
courage and devotion to duty, protection of the weak, kindliness, un- 
selfishness and fellowship; his exhibition of moral force of character 
and leadership. 

“An impartial committee has the selection of the scholars. No 
jiscriminations are shown as to schools from which they come, re- 
ligious and political opinions, etc., regard being had only to the elec- 
tion of the best, all-round man. 

“Our American men of brawn and brains (whatever little diffi- 
culties they may have in getting on with their education in America) 
come over and associate with ease and pleasure with the world’s best 
and most aristocratic at Oxford—once you are admitted it will seem 
most democratic, ideal and free—freedom as to what you are to study, 
some take ‘Greats’ (Literae Humaniores) and B. C. L.; some di. 
plomas in conomics or forestry; as to sports you may play football, 
row or chase timid hares with beagles, play tennis or chess. As to 
the social side you meet many decent chaps at the innumerable English 
teas, perhaps visit Earl Gray at Christmas or do slum work with head- 
quarters at the Oxford in London. Or from such a wide diversity do 
as most men do, find the happy media, wear your cap and gown at 
times (very seldom), escape the Proctors, get in your college at least 
by 12 p. m., be careful never to say “sir” to your servants, do a great 
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deal of careful study, you never know when, enjoy sports and the 
-ocial side to the fullest, lead a most enjoyable life; inspiring self- 
reliance, growth, culture, bringing out the best in men and fitting them 
‘or leadersaip when they return to their respective communities. 

“It is -be gigantic scheme of one of the world’s most determined 
and far-seeing statesmen, peace advocates and nation builders, and 
whether his ideas be to ‘encourage an attachment of students’ from 
the United States ‘to the country from which they have sprung,’ 
‘without withdrawing them or their sympathies from the land of 
their adoption or birth,’ or by educational relations to establish the 
strongest tie between the three great powers and render war im- 
possible, it is our duty and our opportunity to respond to this most 
generous and far-reaching offer. Whether you have in mind the 
profession of teaching, medicine, law or the university or even the 
study of engineering, I have no doubt but that more than likely this 
+s the greatest opportunity of your life—to learn thoroughly the work 
vou have chosen—to meet people from everywhere and thereby 
Lroaden your vision of humanity—to travel over the country of the 
greater nations on this side and by this means to really know what the 
world problem is—and by it be able to live, to have life and to have 
it very abundantly.” 





STATE V- DOMINICK KOPEK. 
(Middlesex, Oyer & Terminer, April 16, 1912). 
Intoxicating Liquors—Delivery Outside of Municipality. 

On demurrer to indictment for illegal sale of bottled beer. 

DALY, J.: “The defendant, Dominick Kopek, was granted a 
wholesale liquor license in the Borough of Spotswood, and was in- 
dicted because of sales of bottled beer in the Borough of Helnetta, and 
the question raised by his demurrer is, ‘Can a person who holds a 
wholesale license for the sale of liquors sell or deliver his wares in 
any other municipality than the municipality wherein the license is 
granted?’ That such a license granted in one county could not be 
exercised in another county was distinctly settled by the case of State 
v. Kind, 80 N. J. Law, 176, 75 Atl. 438 affirmed 80 N. J. Law, 466, 78 
Atl. 125; but it was contended that the decision in that case did not 
pass or the question of whether or not a license granted in one munici- 
pality in a county could be exercised throughout the county gen- 
erally. It was contended that such a license carried its privilege 
throughout the entire county, and from a reading of the brief filed 
by the counsel in this case there appeared intelligent argument in sup- 
port of this contention, but now the question involved is specifically 
answered under the recent case of State v. Brown, 82 Atl. 302. A 
wholesale liquor license authorized to carry on the liquor business 
m a municipality cannot sell or deliver liquors outside of that 
municipality. The demurrer is overruled. 








_ . The rate of speed of an automobile on a public highway is held 
in Miller v. Jenness (Kan.) 34 L. R. A. (N. S.) 782, to be a matter 
of which the people generally in this country have some knowledge, 
and not a matter exclusively of expert knowledge or skill. 
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IN RE WALTON, ADMR. 





(Mercer Common Pleas, May 10, 1912,) 
Employers’ Liability Act of 1911—Summary Proceeding. 

Mr. J. H. Backes for the petitioner. 

Mr. Scott Scammell (of Vroom, Dickinson & Scammell) for de- 
fendants. 

GNICHTEL, J.: This is a proceeding brought by Maggie Walton, 
widow of John Walton, petitioner, under the Employers’ Liability Act 
of 1911, on behalf of herself and a daughter fourteen years of age, 
against the defendants, Frederick Scott and Thomas M. Day, partners 
trading under the name of Scott & Day. 

Most ci the facts stated in the petition are admitted. The 
controversy in the case involves the amount of the wages of the de- 
ceased, and the basis upon which compensation should be awarded. 
John Walton worked for the defendants as a mason and plasterer 
zor eight weeks, from December 30, 1911, until the time of his death, 
on February 16, 1912. The petition alleges that his wages were 
$26.40 per week. This is denied by the answer. The testimony is 
that he was employed at the rate of sixty cents per hour; that be- 
cause of inclement weather, and the nature of the employment the 
work was not continuous; that the highest amount he earned in any 
one week was $15.75 and the lowest $2.40. The total earnings for the 
eight weeks amount to $60.45. 

Under the act the widow and her daughter are entitled to 
forty per cent. of the wages of the deceased. The question is, What 
wages did Walton receive at the time of the injury? The act does 
not lay down any rule for calculating the compensation in a case of 
this sort, but from the frequent reference to the weekly wage, and 
the fact that the maximum and minimum are fixed on a weekly basis, 
it is evident that the intent of the act is that the wages and the com- 
pensation shall be computed on a weekly basis. Thus far the parties 
agree, but at the hearing counsel for defendant insisted that the 
average of the weekly amounts received by the deceased represent 
his wages, while on behalf of the petitioner it was contended that 
the amount the deceased was capable of earning under the contract 
should be taken as the basis of compensation. 

In accident cases of this kind, under the old law, the amount that 
a party was capable of earning has always been regarded as a criterion 
of the amount of damages sustained; but this act establishes as the 
basis, not the capacity to earn, but the wages received at the time 
of the injury. The question, therefore, is, what wages did he re- 
ceive? In ascertaining the amount the court is not confined to the 
‘mmediate time of the injury, but may for its guidance take into ac- 
count the wages earned during a reasonable period preceding the 
date of the accident. The object should be to arrive at the normal 
rate of remuneration of the party at the time of the injury in the 
employment in which the accident occurred. In this case, for the 
purpose of arriving at a fair result, I have considered the wages of Mr. 
Walton during the time of his employment by the defendants, and in 
fixing the wages have divided the total amount of wages received 
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during the relevant period by the number of weeks employed. The 
fact that no wages were earned during one of the weeks involved has 
raised the point whether the divisor should be the number of weeks 
covered by the employment, or the number of weeks of actttal work. 
That question, however, does not change the result in this case, as 
under either method the forty per cent. will bring the amount below 
the minimum fixed by the act. 

I have taken the amount earned during the period employed and 
divided it by eight, fixing the average wage at $7.56. Forty per cent. 
of this being less than the minimum fixed by the act, the petitioner is 
entitled to the sum of $5.00 per week for the total period of three 
hundred weeks, with costs. 





RUSSELL v. SAKIS. 


(N. J. Supreme Court, March 23, 1912), 
Justices of the Peace— Use of Seal or Process. 

Action by Elias Russell, Jr., against Harry Sakis. Judgment for 
plaintiff in Small Cause court, and defendant brings certiorari. 

Argued November term, 1911, before Trenchard and Kalisch, JJ. 

Messrs. Davis and Davis for prosecutor. 

Mr. A. J. King for defendant. 

TRENCHARD, J.: This writ of certiorari brings up for review 
a judgment of the Small Cause court held by a justice of the peace of 
the county of Camden. 

It is contended that the court below was without jurisdiction to 
render the judgment because the summons in the suit was invalid as 
not bearing the impression of the seal required by the’statute. We 
are of opinion that the contention must prevail. 

A supplement to the Small Cause court act (chapter 258 of P. L. 
1911, p. 544) provides as follows: 

“Section 1. Every justice of the peace shall use a seal, which 
shall bear the inscription in circular form “The Small Cause Court of 
the County of , New Jersey,’ and the name of the justice and 
state, ward or township from which he is elected and every justice 
of the peace shall, on or before the first day of July, one thousand 
nine hundred and eleven, file a certificate with the county clerk of his 
county, with an impression of his seal thereon. 

“Sec. 2. Every summons, subpoena, commitment, warrant and 
transcript of every judgment entered in the docket in said Small Cause 
court shall bear the impression of said seal, and no process issued by 
any justice of said Small Cause court shall be valid without the im- 
pression of said seal.” 

The summons in the present case, issued after the act in question 
took effect, bore only the impression of a seal as follows: “Geo. V. 
Robinson, Berlin, Camden Co., N. J., Justice of the Peace.” It was 
therefore not in substantial requirement with the act in question. 

The defendant did not appear either personally or by counsel in 
Tesponse to such summons, but has sued out this writ of certiorari to 
review the judgment entered against him. 
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Since the Legislature has declared by section 2 of the act that 
no process issued by any justice of the Small Cause court shall. be 
valid. without the impression of such seal, it necessarily results that 
the judgment of the court below must be set aside, with costs.—[Rep. 
in 82 Atl. Rep. |] 





AMERICAN SILK DYEING AND FINISHING CO. v. FULLER'S EXPRESS. CO. 


(N. J, Court of Errors and Appeals, March 4, 1912). 
Common Carriers— Limitation of Liability—Shipping Reeeipt. 

Action by the American Silk Dyeing & Finishing Company 
against the Fuller’s Express Company. Judgment for defendant, and 
plaintiff brings error. 

Mr. D. Frederick Burnett and Mr. Arthur W. Clement for plain- 
tiff in error. 

Messrs. Griggs & Harding for defendant in error. 

BERGEN, J.: The defendant corporation was, at the time of the 
happening of the events upon which plaintiff bases its action, engaged 
in the business of transporting merchandise for hire. Its method of 
business was to receive goods in its wagons in Paterson and deliver 
them to a railroad company in that city, consigned to defendant in 
Jersey City, at which point they were taken by defendant and de- 
livered by its wagons in New York City, either to the original con- 
signee, or to another common carrier, if the ultimate destination of 
the goods required it, limiting its charges to Jersey City or to the point 
of delivery by its wagons. In the present case, it accepted from the 
plaintiff “one (1) case of silk, 692, marked ‘Marshall Field & Co., Chi- 
cago, Ill.,’” and delivered it to the Erie Railroad Company to be car- 
ried to Jersey City. It was placed by that company in a car, duly 
sealed, which was broken, and the goods stolen at some point between 
Paterson and Jersey City, and for this loss the plaintiff brings its ac- 
tion to recover the full value of the silk. 

The trial court, holding that by the contract of shipment the 
plaintiff was limited in its right of recovery to $50, so instructed the 
jury, and this direction is the basis of plaintiff’s writ of error. It is 
admitted by a stipulation, signed by both parties, that the reasonable 
value of the goods lost is $1,839.75; that the defendant is an express 
company, organized under the laws of the state of New Jersey, with 
its principal office in the city of Paterson, and is a general forwarder 
of freight, packages, money, and valuables; that the receipt given by 
defendant to plaintiff contained, among others, the following words 
“and it is hereby expressly agreed, and is a part of the consideration 
of this contract, that the Fuller’s Express are not to be liable for any 
loss or damage except as forwarder only, nor for any loss or damage 
of any box, package or thing for over $50, unless the just and true 
value thereof is herein stated.” As no value was stated, the contract, 
if legal, is an agreement, entered into by both parties, that in case of 
loss the one will pay and the other accept, as the agreed value of the 
goods lost, $50. 

It is settled in this state that, while a common carrier cannot law- 
fully contract for exemption from liability for losses arising from its 
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negligence, it may stipulate with the shipper as to the value of the 
property intrusted to it, and may contract that its liability shall be 
limited to such stipulated amount. Atkinson v. N. Y. Transfer Co., 
76 N. J. Law, 608, 71 Atl. 278, following in this respect the Supreme 
Court of the United States, in which it was said: “It is just to hold 
the shipper to his agreement, fairly made, as to value, even where the 
loss or injury has occurred through the negligence of the carrier. The 
effect of the agreement is to cheapen freight and secure the carriage 
if there be no loss; and the effect of disregarding the agreement, after 
loss, is to expose the carrier to a greater risk than the party intended 
he should assume.” Hart v. Pennsylvania R. R. Co., 112 U. S. 340, 5 
Sup. Ct. 155, 28 L. Ed. 717. And such is the great weight of authority. 
5 Am. & Eng. Ency. 328; 6 Cyc. 402. It remains therefore only to be 
considered whether, in this case, any such contract was made. 

The facts bearing on this point are that the plaintiff had in its 
possession a book of receipts or waybills commonly used by the de- 
fendant, and that it prepared this particular waybill or receipt and 
tendered it for signature to the defendant, by whom it was signed. 
Under similar circumstances, this court, in Perrin v. U. S. Express Co., 
78 N. J. Law, 515, 74 Atl. 462, 28 L. R. A. (N. S.) 645, said: “The 
plaintiffs had knowledge of the entire contents of the receipt; for they 
had by their agents in charge of shipping the goods, prepared it and 
tendered it to the defendant, contrary to the general course of such 
transactions, where customarily the receipt is filled out by the carrier 
and tendered to the shipper. Although it was written upon blanks 
furnished by the carrier, yet these blanks had been in the possession 
of the shippers, and had been uniformly used and filled out by them 
in their usual course of shipping goods for more than a year previous 
to the transaction in question, and were tendered to them by the de- 
fendant, and so had been adopted by the plaintiffs as embodying their 
own contract. * * * Here, then, we have essentially a case of the 
shipper limiting the liability of a carrier, not the usual one where the 
carriar has sought to do so.” Applying this rule to this case, there 
can be no doubt that this plaintiff tendered such a contract with full 
knowledge of its contents; and that it was accepted. It 
thus appears that this court has already decided that a car- 
rier and shipper may lawfully contract as to a_ stipulated 
amount of liability; and that the shipper will be charged with notice 
of the contents of the contract, if he himself prepares it and tenders it 
to the carrier. Such being the status of the present case, the in- 
structions given by the trial judge were not erroneous, and the judg- 
ment below should be affirmed. 

The conclusion which we have reached renders it unnecessary to 
consider whether or not this shipment was interstate commerce; for, 
the defendant having been held liable as the initial carrier, the only 
question presented is the extent of its liability. 
és " judgment below should be affirmed.—|[Rep. in 82 Atl. Rep., 
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IN RE CASSIDY’S WILL. 


(N, J. Prerogative Court, Feb.27, 1912). 
Orphans’ Court Jurisdiction— Existence of Wills 

Appeal from Orphans’ court, Sussex county. 

Petition by Samuel Cassidy, Jr., to the Orphans’ court for the 
probate of an alleged will of John Cassidy, deceased. Petition dis- 
missed, and petitioner appeals. 

Mr. Henry Huston for appellant. 

Mr. Henry C. Hunt for respondents. 

PITNEY, Ordinary: Application was made to the Orphans’ court 
by Samuel Cassidy, Jr., setting up that John Cassidy, deceased, had 
left a paper writing purporting to be his last will and testament, of 
which the petitioner was the sole executor; that at the time of John 
Lassidy’s death the paper writing was in existence; and that since 
that time it had been lost. The petitioner prayed that the Orphans’ 
court, upon proper proof being made of the contents of the paper 
writing, would admit it to probate and issue letters testamentary 
thereon to the petitioner. The Orphans’ court dismissed this petition 
upon the ground that the court had not power and jurisdiction to try 
the matters alleged in the petition and grant the relief prayed for. 

By the act respecting the Orphans’ court, etc. (P. L. 1898, p. 715), 
it is in section 2 enacted that “the Orphans’ court shall have full 
power and authority to hear and determine all controversies respecting 
the existence of wills,” etc., “and all causes in said court may be heard 
in a summary way and determined by the court.” Subsequent sec- 
tions provide for the issuance and service of “process for the appear- 
ance of any person before the Orphans’ court,” including service on 
sonresidents and the making of an order of publication; provide for 
the taking of testimony and the enforcement of decrees, etc. P. L. 
1898, p. 782, § 174, and succeeding sections. 

It has been repeatedly held that the Orphans’ court is a court of 
general jurisdiction over the subjects committed to its cognizance; 
that it partakes of the powers of the chancery and prerogative juris- 
dictions ; aud that the statute creating it, being remedial in its nature, 
is to be liberally construed. See cases cited in Kocher’s Orphans’ Ct. 
Prac. p. 1, etc. 

It seenis to me that the grant of “full power and authority to hear 
and determine all controversies respecting the existence of wills” 
fairly includes the power to inquire whether a paper writing, that was 
executed as a will, and that was in existence unrevoked at the time 
of the testator’s death, has been since lost or destroyed, and if so, to 
prove the contents thereof. I do not see that this function is es- 
sentially different from the function of determining whether a p “ee 
writing that is in existence has been revoked in whole or in part. 
Frothingham’s Case, 75 N. J. Eq. 205, 71 Atl. 695; Id., 76 nN. J. Eq. 
331, 74 Atl. 471, and similar cases. 

The decree under review will be reversed, and the record re- 
mitted to the Orphans’ court, to the end that further proceedings may 


there be taken in accordance with the law and the views above ex- 


pressed.—[ Rep. in 82 Atl. Rep., 920]. 
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MISCELLANY 


MERCER BAR RESOLUTIONS. 


The Committee appointed at a 
meeting of the Mercer County 
Bar Association to prepare suit- 
able resolutions upon the death 
of Judge Lanning, to be pre- 
sented at the opening of the Mer- 
cer Circuit court, submitted the 
following, which was adopted: 

“In the death of William M. 
Lanning, Judge of the United 
States Circuit court, for the third 
judicial circuit, the Bar of Mer- 
cer county has lost one of its 
most distinguished members, the 
Federal Bench one of its ablest of- 
ficers, the community one of its 
most worthy. citizens, and all 
within the circle of his personal 
acquaintance a much loved friend. 

“Judge Lanning exemplified in 
his life and career the qualities 
which make for a noble, an in- 
spiring type of manhood. Favored 
with only moderate educational 
advantages he showed himself to 
be possessed of the true spirit of 
culture by supplementing his 
training with self-cultivation, un- 
til he could justly claim fit com- 
panionship with those possessed 
of rich intellectual acquirements. 
His zeal for advance in knowl- 
edge, his willingness to toil to se- 
cure it, and his ability to grasp 
the underlying principles of the 
law, which, in mature years, he 
adopted as his life-work, placed 
him, in a short time, well in the 
front rank of the younger prac- 
titioners of Mercer county. He 
was keenly sensitive to all the ob- 
ligations of professional honor, 
and the best traditions of old 
school lawyers suffered no im- 
pairment at wis hands. His early 
selection as the legal adviser of 
the city was a recognition of su- 


perior legal attainment made dur- 
ing the time within which the 
average practitioner is still strug- 
gling for a firm foothold in the 
ranks. His appointment, a little 
later, to the Judgeship of .ue Dis- 
trict court of the City of Tren- 
ton, happily for him, gave the op- 
portunity to show his peculiar 
qualification for judicial position, 
and demonstrated anew the fact 
that the dignity of public service 
and the honor that will flow from 
duty well performed does not de- 
pend upon the rank of office, but 
that the official may exalt his sta- 
tion by his personal character and 
the quality of the service he ren- 
ders. 

“When Judge Lanning, after 
three years’ service as Judge of 
the City District court, left the 
Bench again to devote himself 
wholly to active practice, the 
prestige and standing of the court 
had been much advanced and his 
reputation as an able and con- 
scientious lawyer had been great- 
ly increased. 

“From this time, he stood in 
the forefront of the Bar of Mer- 
cer county and was regarded as 
among the leading lawyers of the 
state. 

“His election to Congress was 
without sacrifice of civic princi- 
ple, without resort to discredit- 
able conduct on his part, and he 
entered, somewhat regretfully, 
upon the discharge of his duties 
as a representative with the same 
zealous purpose to act well his 
part which had always character- 
ized his work as a lawyer and as 
Judge. 

“His career as a legislator was 
brief, for, with the generous ap- 
proval of all who knew him, he 
was named by President Roose- 
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velt for the more congenial posi- 
tion of Judge of the United States 
District court for the District of 
New Jersey, to succeed the late 
Judge Kirkpatrick. Here he found 
a work that he liked and that was 
suited to him. His tasks, his abil- 
ities and his duties so comple- 
mented each other that it was but 
natural to see him soon gain 
reputation as a strong Federal 
Judge. And when President Taft 
promoted him to the position of 
Judge of the United States Cir- 
cuit court, it was uniformly re- 
garded as an acknowledgment 
of demonstrated fitness and as a 
due reward for duty ably and 
honorably performed. Through- 
out his career on the Federal 
Bench in the District and in the 
Circuit court he grew steadily in 
public esteem as a strong, able 
and impartial Judge. 

“He was commissioned by na- 
ture for a judicial position before 
man gave him the opportunity to 
mount to the seat for which he 
was so well qualified by temper- 
ament, by an sndefatigable in- 
dustry and by a conscientiousness 
that could brook neither partiality 
to friend nor injustice to foe. 

“But he was more than an able 
lawyer; more than an impartial, 
upright Judge. He was in the 
true sense of those words a loyal 
son, a true husband, a devoted 
father, a good citizen, a Christian 
gentleman. An unswerving con- 
scientiousness ran like a golden 
thread through all his course of 
action in public as well as private 
life. They who labored for pub- 


lic welfare, for honest methods 
in public life, and for social up- 
lift, found sympathy and support 
in him. He was essentially a re- 
ligious man, and duty was the 
star by which his life course was 
gnided. He was devoted to the 
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church denomination in whose 
fold he had been reared; whose 
tenets he had been taught; yet he 
was liberal in his judgment, 
catholic in his sympathies. 

“The index to his character was 
revealed in a word privately ut- 
tered at the decease of his father, 
a few years before his own un- 
timely death, that his parent had 
left a rich inheritance, not in 
money, but in a good name; and it 
would seem that the Bar of Mer- 
cer county can pay no better 
tribute to his memory than to 
record that, just as he received 
from his father the priceless in- 
heritance of an untarnished name, 
so he has, in turn, as his most 
valuable bequest, transmitted, un- 
sullied, that inheritance to those 
who came after him.” 





DATE OF CHANCERY PAPERS. 


By the proving of papers stamp- 
ed as filed on one day, when they 
were not actually received by the 
Clerk in Chancery or any Chan- 
cery officer until two days after- 
wards, thus following the usual 
custom of marking papers filed on 
the date when counsel entrusts 
them to the mail instead of on the 
date when received, two cases in 
the Court of Chancery are now 
embarrassed, and the practice of 
so marking papers filed bids fair 
to be abolished and no papers 
marked filed excepting on the date 
when actually received. In the 
Federal court the papers are 
marked with the hour received, 
and that may be the practice in 
Chancery, due to these two em- 
barrassed suits. 

The discovery was made by 
Vice-Chancellor Lewis, and it has 
been proven that a representative 
of a law firm in New York came 
to the Chancery office at 8 o’clock 
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/ 
one Monday morning, and after 
jearning that there were no papers 
filed against a concern he wanted 
to attach he filed such papers. 
When the time came to move 
again in the matter it was found 
that there were papers antedat- 
ing his by two days, or papers 
which had been received in a mail 
two hours after he had asked and 
which were mailed on Saturday 
previous, and according to the 
usual practice, were marked as of 
the previous Saturday.—Trenton 
State Gazette. 





CHANGES IN OFFICERS. 


The Secretary of State has ap- 
pointed Mr. Job H. Lippincott, of 
Jersey City, assistant Secretary of 
State, to succeed Mr. J. B. R. 
Smith. His salary is $3,000, with 
an additional $1,500 for his serv- 
ices as Commissioner of Motor 
Vehicles. At the same time the 
new Clerk of the Supreme court, 
Mr. Joseph P. Tumulty, appointed 
as his deputy Mr. Joseph M. Han- 
on, of Weehawken, to succeed Mr. 
Charles N. Codding, of Westfield. 





SEVERAL COMMISSIONS. 


Governor Wilson has appointed 
as his members on the commission 
to investigate and report upon the 
advisability of reorganizing and 
consolidating different depart- 
ments of the state government 
having similar functions the fol- 
lowing: William Kraft, of Cam- 
den; Joseph F. O’Mealia, Jersey 
City, and J. Stephen Ludlow, Jr., 
Montclair. These three appointees 
will serve with the four others 
named by President Prince, of the 
Senate, and Speaker McCran, of 
the House. 

As a commission to investigate 
the object of convict labor, the 


Governor appointed Senator Geo. 
Clow, Toms River ; Assemblyman 
F. Brensinger, Jersey City ; Henry 
F. Hilfers, Newark, and Henry 
Crist, Gloucester. 

Governor Wilson also named on 
the commission to revise the me- 
chanics’ lien law Frank H. 
Genung, Essex; Arthur Quinn, 
Middlesex; James G. Blauvelt, 
Passaic, and William E. Tuttle, 
Union. 





CRIMINAL LAW IN DELAWA&E. 


An example of antiquated and 
barbarous methods of punishment 
was afforded in Wilmington, Del., 
on March 3, when Richard 
Wright, a white man, convicted 
of several burglaries a few days 
before, was whipped with forty 
lashes on the bare back at the 
New Castle county workhouse. 
The victim was brave until the 
30th lash descended. Then he 
began to squirm. When the lash 
fell for the 40th time he was cry- 
ing. The whipping took place in 
the open air, although the mer- 
cury stood at 26 degrees, and a 
biting wind was blowing. Fred 
W. Jackson, William B. Ennis, 
Charles Walters and Andrew 
Tillman, all negroes, convicted of 
robberies, were each given twenty 
lashes. ; 





“XTREME CRUELTY.” 


The latest volume of [Illinois 
Supreme Court Reports contains 
an interesting decision, in the 
case of Trenchard v. Trenchard. 
Mrs. Trenchard sued her husband 
for divorce, alleging cruelty and 
non-support. It was alleged that 
he shook her, pushed her against 
the door, threw her to the floor 
and held her there, kept her 
awake at night by quarreling with 
her, and finally turned her out of 
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Religious belief is. held in © 
Owens v. State (Okla.) 36 L.R.A. 7 
(N. S.) 633, to be no excuse for ~ 
violation of a statute making ita ~ 
misdemeanor not to furnish med- — 


the house. Scant and ineffective 
testimony was offered in rebut- 
tal. The court decided that 
though a wife “may be dutiful,” a 
husband has the right to do any 


of these things, since they do not 
constitute “extreme and repeated 
cruelty”—that is to say, such 
cruelty that endangers life or 
limb.—G@reen Bag. 





THE 1910 CENSUS. 


The Census Bureau has just is- 
sued its report of the cities of this 
country with 25,000 population 
and more in a table which divides 
the cities by states. With the 
population of 1910 is given the 
population of 1900. In some in- 
stances the growth of the cities 
may have been due to additions 
of territory, but with the excep- 
tion of New York, Pittsburgh 
and a few other similar consoli- 
dations, no allowance has been 
made for these annexations. 
Among the cities in New Jersey 


are: 
1900. 
27,838 
32,722 
5,935 
21,506 
52,139 
59,364 
206,433 
246,070 
24,141 
27,777 
105,131 
17,699 


1910. 
46,150 
55,545 
94,538 
34,371 


Atlantic City ... 


East Orange.... 
Elizabeth 
Hoboken 

Jersey City... ..267,770 
Newark 

3 
Passaic 

Paterson 

Perth Amboy... 
Trenton ........ 73,307 
West Hoboken.. 35,403 23,034 

The census list gives compari- 
sons for 229 cities. Twenty-two 
grew more than 100 per cent. be- 
tween 1900 and 1910. 

The total population of the so- 
called New York metropolitan 
district for 1910 is 6,474,568, a 
gain of 40.5 per cent. 


ical attendance to a child. 





Tender by check of the amoun 
of interest due on a mortgage, 
which is necessary to prevent the 
maturing of the entire debt, is ~ 


36 L.R.A. (N.S.) 232, to be suf 
ficient if no objection is made to 
the value of the check tendered, 
and the creditor has permitted 
prior payments upon the same in- 
strument to be made by check 
without objection. 





Election officers are held im 
Lane v. Mitchell (lowa) 36 L.R- 
A. (N. S.) 968, to have no right 
to refuse to administer the oath 
or receive the ballot after 
oath is taken, under a statute 
providing that if a challenged 
voter insists that he is qualified, 
the judges shall tender to him @ 
prescribed oath, if he takes which 
his vote shall be received. ‘ 





To have a capacity to make 
deed, it is held in Greene v. Max 
well (Ill.) 36 L.R.A. (N.S.) 418 
that one must have ability 
transact ordinary business, wht 
includes mental strength to com- 
pete with an antagonist, and um 
derstanding to protect one’s OW 
interests. 








